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from AVS, and any other available in-
formation to review histories of com-
pliance with the Act or the applicable
State regulatory program, and any
other applicable air or water quality
laws, for—

(1) You;
(2) Your operator;
(3) Operations you own or control;

and
(4) Operations your operator owns or

controls.
(b) We must conduct the review re-

quired under paragraph (a) of this sec-
tion before making a permit eligibility
determination under § 773.12 of this
part.

[65 FR 79663, Dec. 19, 2000]

§ 773.12 Permit eligibility determina-
tion.

Based on the reviews required under
§§ 773.9 through 773.11 of this part, we,
the regulatory authority, will deter-
mine whether you, the applicant, are
eligible for a permit under section
510(c) of the Act.

(a) Except as provided in §§ 773.13 and
773.14 of this part, you are not eligible
for a permit if we find that any surface
coal mining operation that—

(1) You directly own or control has
an unabated or uncorrected violation;

(2) You or your operator indirectly
own or control, regardless of when the
ownership or control began, has an
unabated or uncorrected violation
cited on or after November 2, 1988; or

(3) You or your operator indirectly
own or control has an unabated or un-
corrected violation, regardless of the
date the violation was cited, and your
ownership or control was established
on or after November 2, 1988.

(b) You are eligible to receive a per-
mit under section 510(c) of the Act if
any surface coal mining operation you
or your operator indirectly own or con-
trol has an unabated or uncorrected
violation and both the violation and
your assumption of ownership or con-
trol occurred before November 2, 1988.
However, you are not eligible to re-
ceive a permit if there was an estab-
lished legal basis, independent of au-
thority under section 510(c) of the Act,
to deny the permit at the time you or
your operator assumed indirect owner-

ship or control or at the time the viola-
tion was cited, whichever is earlier.

(c) We will not issue you a permit if
you or your operator are permanently
ineligible to receive a permit under
§ 774.11(c) of this subchapter.

(d) After we approve your permit
under § 773.15 of this part, we will not
issue the permit until you comply with
the information update and certifi-
cation requirement of § 778.9(d) of this
subchapter. After you complete that
requirement, we will again request a
compliance history report from AVS to
determine if there are any unabated or
uncorrected violations which affect
your permit eligibility under para-
graphs (a) and (b) of this section. We
will request this report no more than
five business days before permit
issuance under § 773.19 of this part.

(e) If you are ineligible for a permit
under this section, we will send you
written notification of our decision.
The notice will tell you why you are
ineligible and include notice of your
appeal rights under part 775 of this sub-
chapter and 43 CFR 4.1360 through
4.1369.

[65 FR 79663, Dec. 19, 2000]

§ 773.13 Unanticipated events or con-
ditions at remining sites.

(a) You, the applicant, are eligible
for a permit under § 773.12 if an
unabated violation—

(1) Occurred after October 24, 1992;
and

(2) Resulted from an unanticipated
event or condition at a surface coal
mining and reclamation operation on
lands that are eligible for remining
under a permit that was—

(i) Issued before September 30, 2004,
including subsequent renewals; and

(ii) Held by the person applying for
the new permit.

(b) For permits issued under § 785.25
of this subchapter, an event or condi-
tion is presumed to be unanticipated
for the purpose of this section if it—

(1) Arose after permit issuance;
(2) Was related to prior mining; and
(3) Was not identified in the permit

application.

[65 FR 79663, Dec. 19, 2000]
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